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those of the movement in general, was to end the occupation.* In addition
to charitable projects to assist the poor, the members of women’s groups
also occasionally marched in demonstrations. After the first women’s
conference in 1929, a delegation of women went to the British governor’s
house and said, "To serve our homeland we shall take off our veil!"** This
indicated a desire to break with religious and customary norms in order to
comply with nationalist needs. The Arab Women’s Committee was
subsequently formed consisting primarily of upper class women and
students.®® There were also women who participated as messengers and
fighters during the 1936 revolt against the British.** After the founding of
the State of Israel in 1948 resulted in the dislocation of thousands, turning
them into refugees, women expanded their involvemnent through charitable
organizations.’” After the forming of the Palestine Liberation
Organizationin 1964, one of the mass organizations formed was the General
Union of Palestinian Women.*

Since the beginning of the Occupation in 1967:

the national question [has been] a major factor which both
supports the movement for women’s liberation and
simultaneously limits its further development. It supports
liberation by calling on women to move beyond the
household realm and to face the occupation (side by side)
with men. But it deters further development by emptying
it of its feminist and class content and limiting it to the
confines of the national liberation struggle.””

The various Palestinian political factions formed women’s political
groups with the same programs as the charitable organizations. These

3 Jad, supra note 321, at 126.

32 Id. at 127. For more on this period, see MATIEL. MOGANNAM, THE ARAB WOMAN AND THE
PALESTINE PROBLEM (1937); ELISE G. YOUNG, KEEPERS OF THE HISTORY 144 (1992).

3 Jad, supra note 321, at 127,

3% BENDT & DOWNING, supra note 127, at 46.
5 Jad, supra note 321, at 127.

%6 Id. at 128.

* Giacaman & Odeh, supra note 321, at 62.
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groups established day care, training programs, and literacy projects.’® The
groups avoided many gender issues either because they truly believed such
issues were not a priority, or because they were afraid to sow seeds of
disunity in the movement.”® In 1978 college educated women activists
established the Women’s Work Committee in Ramallah.**® This group
attracted and sought out professional, clerical, and factory workers for the
first time.®' Other groups split off based on factional alliances with one of
the four political parties affiliated with the PLO: Fatah, DFLP, PFLP, or
the Communist Party.*®

Custom and religion have been greatly influenced by the intifada.>*
For example, Palestinian legal actors have traditionally been highly
respected men of senior stature who have served as religious or customary
law mediators, gadis, and lawyers (muhamein).** The numbers and types
of legal actors have expanded during the intifada. The Underground
Leadership of the Uprising (UNLU), popular justice committees, and
private individuals now mediate such issues as spousal quarrels and regulate
mahr reductions. They do so based upon the legitimacy they have gained
for the roles they have played during the infifada, rather than through
customary or religious status. Of course there are individuals such as Faisal
Husseini who have enjoyed great respect both before and during the
intifada. He continues to hear disputes as well.**

Women'’s participation in the intifada has been "comprehensive,
direct and active."* They were encouraged by the underground UNLU*’

4 Jad, supra note 321, at 132,

B 1d,

30 STRUM, supra note 117, at 59.

! HILTERMANN, supra note 321, at 133.
2 Id. at 134,

3 Throughout the intifada, the Palestinian Press has featured articles on the return to customary law.
HUNTER, supra note 14, at 3.

¥4 See generally BISHARAT, supra note 35.

5 JOHN WALLACH & JANET WALLACH, THE NEW PALESTINIANS: THE EMERGING GENERATION OF
LEADERS 43 (1992). -

3¢ Rita Giacaman, Palestinian Women in the Uprising, 2 J. REFUGEE STUD. 139, 142 (1989).
7 Darweish, supra note 192, at 59.
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to become involved in executive functions of the newly formed popular
committees,* especially those functions relating to their traditional role as
"sustainers, "*** such as medical relief, food distribution, and fund raising.**
Women collected donations, ran blood banks, passed out leaflets, watched
for soldiers and looked after families of the dead, arrested and wounded.*"
They have been arrested, killed, and wounded as well.** In addition,
women became the core of the home economy movement to develop
Palestinian self-sufficiency and boycott Israeli goods. Women also
organized and operated income-generating projects outside their homes.>*
Among the efforts to mobilize women have been a December 1990
conference by the Bisan Center in Jerusalem entitled "The Intifada and
Some Women’s Social Issues.” It was attended by nearly 500 women who
discussed such critical issues as the hijab campaign, marital age reduction,
and comparative family law.3*

% Ziad Abu-Amr, The Palestinian Uprising in the West Bank and Gaza Strip, 10 ARAB STUD. Q. 384,
399. For a discussion of the liberating role of women, see Darweish, supra note 192, at 59; Aaron
David Miller et al., Two Years of Intifada: Its Impact on American, Israeli, and Palestinian Political
Climates, 31 AM. ARAB AFF. 29, 36 (1989-1990)quoting Professor Hanan Ashrawi); Rita Giacaman
& Penny Johnson, Palestinian Women: Building Barricades and Breaking Barriers, in INTIFADA, supra
note 192, at 155; Eileen Kuttab, Community Development Under Occupation: An Alternative Strategy,
2 J. REFUGEE STUD. 131, 135; Yezid Sayigh, The Intifada Continues: Legacy, Dynamics, and
Challenges, 11 THIRD WORLD Q. 20, 37 (1989); Jad, supra note 321.

3% DON PERETZ, INTIFADA 96 (1991). Hiltermann also saw women’s gains as an extension of their
traditional teaching and rendering service. HILTERMANN, supra note 321, at 197; Joost R. Hiltermann,
The Women's Movement During the Intifada, 1. PALESTINE STUD., Spr. 1991, at 52-53; Jad, supra note
321, at 135. According to Professor Peteet, "long-term conflict makes for flux as gender roles and
ideologies are blurred and subject to conscious reexamination. Households are mobilized for communal
defense, and women take on tasks usually associated with men, Yet there also oceurs a process of
feminization of specific sectors of the national movement, Both processes involve a complex recon-
ceptualization of gender." JULIE M. PETEET, GENDER IN CRISIS: WOMEN & THE PALESTINE RESISTANCE
MOVEMENT 8 (1991).

340 DARWEISH, supra note 192, at 59. For a comparison with the roles of women in Lebanon from 1969-
1982, see PETEET, supra note 340, at 8,

M} ZE'EV SCHIFF & EHUD YA’ARI, INTIFADA: THE PALESTINIAN UPRISING-ISRAEL’S THIRD FRONT 247
(Ina Friedman ed, & trans., 1990) [hereinafter ISRAEL’S THIRD FRONT].

2 According to Schiff and Yaari, they were one-fifth of those wounded in the first three months. fd.
at 126.

3 Jad, supra note 321, at 136.

3% BISAN CENTRE, THE INTIFADA AND SOME WOMEN’S SOCIAL ISSUES (1991). Hijab campaign is
discussed in Wing, Decision-Making, supra note 14, at 134-139,
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Representatives of the women’s committees actively intervene in
domestic disputes if a woman requests it. Their interventions have met with
mixed success.*® These are all instances where an enhanced awareness
about the perceived inegalitarian treatment of women has led to a
delegitimation of the traditional approaches under custom and sharia.

According to Professor Joost Hiltermann, women have not been
able to take prominent roles in the leadership of the uprising.’* This is
partially due to a combination of customary norms and community values
restricting leadership to males, and the growing influence of Islamic
fundamentalism in the Territories. It is also due to women’s major
responsibilities as de facto heads of large households in which several male
family members may be in prison, in hiding, injured, dead, or deported.
Although the UNLU may have included women at various times, an
analysis of the communiques and the pattern of arrests and deportations
suggests the leadership is generally male.’"

The most striking international evidence of women'’s participation
in the intifada was the PLO’s selection of Professor Hanan Mikhail
Ashrawi, Birzeit University Dean of the Faculty of Arts, as the principal
spokesperson for the Palestinians during the peace negotiations that started
in 1991, While her western-educated, urbane demeanor has won admiration
in many circles, there are vociferous critics at home that feel these very
characteristics and her minority Christian status make her an inappropriate
representative of the Palestinian masses.® The fundamentalist group
Hamas has called her a "loose woman."*® This is consistent with
fundamentalist philosophy that regards women’s public participation as
anathema to Islamic principles. Thus, the significance of her selection as a

S Joost Hiltermann, Trade Unions and Women's Committees, Sustaining Movement, Creating Space,
MIDDLE E. REP. May-Aug. 1990, at 32-36. Hiltermann does not detail examples of success or failure.

6 Hiltermann, supra nots 340, at 53.

" Jd.; Giacaman & Johnson, supra note 192, at 165.
8 WALLACH & WALLACH, supra note 336, at 3.

™ Id. at 30.
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female should not be overstated. It is aberrational at this point in time.’®

Professor Philippa Strum provides an example in the women’s
rights area that illustrates the relationship between a pre-intifada institution
that has retained some legitimacy in this area, the sharia court, and the
intifada institutions. When a husband in the Agbet Jabr refugee camp
refused to permit his wife to find a new job or to participate in the women’s
groups, she consulted a committee concerning her desire to leave him. The
committee encouraged her, and when her spouse threatened to take the
children the committee told her to go to the skaria court to obtain custody.
Knowing she would not go to the Israeli police for enforcement, he said he
would ignore a court order. The committee assured her that local popular
committees would enforce the court’s decisions.®' Women’s committees
have also started to give lectures about personal status and divorce law.*%
Various ad hoc groups of women have also been attempting to draft a
family status law to replace the traditional laws that govern divorce,
inheritance, and other matters.*® Two of the main women’s groups have
demanded a progressive family status code.’* The three socialist women’s
committees (excluding Fatah) have made the abolition of the sharia courts
and the institution of civil marriage part of their nominal agenda.** Since
Fatah may be representative of the vast majority of Palestinians, its failure
to endorse these reforms may be ominous. It may signal a willingness to

3% The selection of female national leaders, like Benazir Bhutto of Pakistan, Indira Gandhi of India,
Golda Meir of Israel, and Corazon Aquino of Philippines may not represent generalized higher female
political participation in those countries, but instead derive from unique historical and political
circumstances. RHOODIE, supra note 213, at 31. There are two other women in the Palestinian
negotiating team, Suad Amiry and Zahira Kamal, but they have received far less media coverage than
Professor Ashrawi. WALLACH & WALLACH, supra note 336, at 102.

! STRUM, supra note 117, at 150.
*2 Hiltermann, supra note 340, at 56.

*% Hiltermann, supra note 346, at 32-36. Strum notes that one group included attorney Mona Rishmawi,
academic Rita Giacaman, and another attorney knowledgeable about Sharia law. The committee met
only twice before the Gulf War crisis interfered with plans to offer a course on women in Jordanian law,
with the goal of being able to draft a new law by the end of the course, STRUM, supra note 117, at 226-
27. During my March 1993 trip, several women indicated that such groups had sporadically met after
the Gulf War,

% Salim Tamari, Left in Limbo: Leninist Heritage and Islamist Challenge, MIDDLE EAST REP. 16, 21
(Nov.-Dec. 1992),

'* STRUM, supra note 117, at 144,
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adhere to customary and religious norms for the sake of national
development at the expense of women’s rights.

Women’s groups have also tried to regulate or eliminate the mahr.
Since many men have been unable to work in a consistent fashion during
the intifada, they have been unable to raise the large sums customarily
required.’® Breaking with tradition, some committees have encouraged
some couples to refuse to permit the male to pay mahr on the grounds that
payment for women is a burdensome custom that is not compatible with the
goals of the intifada in improving the status of women.*’ Individual women
and couples have refused as well,™® or lowered the amount paid. One
Gazan lawyer indicated that he and his wife agreed that he would only pay
5,000 U.S. dollars, instead of the $10,000 that would have been required
for someone of her high educational status before the intifada.*® It should
be noted that even before the intifada, there were communities where the
mahr had been almost abandoned. This occurred in some areas near refugee
camps where the family did not have the capital. It also occurred where
work was available for both sexes, so women did not need the protection
of large marriage gifts.’®

In December 1989, the four women’s organizations affiliated with
Fatah (the Women’s Committee for Social Work), the DFLP (the Palestine
Federation of Women’s Action Committees), the PFLP (the Palestine
Federation of Women’s Committees), and the CP (the Association of the
Palestine Working Women’s Committees) formed the Higher Women’s
Council . *' These groups "perceive themselves to be fully equal participants
in the national movement, not mere adjuncts to the male leaders and
combatants."*? The aim of the Council is to strike a balance between the

36 Darweish, supra note 192, at 56.

37 WARNOCK, supra note 162, at 63.

% STRUM, supra note 117, at 151,

3% Interview with S, Gaza lawyer, March 23, 1993, in Gaza.

30 WARNOCK, supra note 162, at 61. The bride price in 1985 could be between 2000-3500 dinars
(L4000-7000) for marrying a relative and between 4500-6500 dinars for a non- relative. This sum was
over jwice the annual income. In the 1930’s, it was three times an agricultural workers salary. Id. at
61.

1 Id, at 135.

32 PERETZ, supra note 340, at 97.
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national liberation struggle and women’s social struggle.’® Thus, there
remains an incredible tension between the need to assert a feminist agenda
and the need to support a nationalist agenda pushing for independence.
While some approach the subordination of women from a feminist
perspective, others link women’s oppression to the "collective weaknesses
that impede liberation."** There are some women, like Palestinian
negotiating team member Zahira Kamal, an activist formerly aligned with
the DFLP and now prominent in the Palestinian Democratic Union, FIDA,
who do not adopt the word feminism, but say, "When we are talking about
feminism, it is the right of women to work and to get an education."** The
feminist discourse might alienate many male and female traditionalists who
would view it as western cultural imperialism. But they can relate to the
very concrete need to obtain an education in order to obtain a job, whether
male or female. There are also many women who do not want to suffer the
fate of the Algerian women who were restricted again to the private sphere
after the Algerian struggle for independence in the 1950’s.%% After the
grueling liberation struggle, custom and religious norms reasserted
themselves as an affirmance of Algerian culture and patriarchy.

In addition to the factional groups and charitable societies, there are
a number of women’s resource centers that have formed in Ramallah,
Nablus, and Gaza. Their purpose is to disseminate materials and educate
women from different backgrounds about their legal rights, in order to
prepare them to participate in a future Palestinian entity.**’ Suha Hindiyeh,
director of the Women'’s Resource Centre, has stated:

We have to start thinking of laying the basis for a strong
women’s movement. That’s why we’re planning to . . .
attempt to put forth women’s legislation in every aspect -
family law, women workers, and many other issues related
to women - drafting these legislations and discussing them

3 Hiltermann, su¥pra note 340, at 53.

* Rosemary Sayigh, Encounters with Palestinian Women under Occupation in OCCUPATION: ISRAEL
OVER PALESTINE 269, 282 (Naseer Aruri ed., 1984).

365 quoted in WALLACH & WALLACH, supra note 336, at 106.
6 Id, at 118,
361 MARIA HOLT, HALF THE PEOPLE: WOMEN'S HISTORY AND THE PALESTINIAN INTIFADA 14 (1992),
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with the other Women’s Committees, with the Palestinian
women’s movement as a whole, so as to present it to our
government when it comes.*®

The intifada has not been successful in eradicating customary and
religious norms about a woman’s role in society. After the initial upsurge
in political activity described above, women’s position had basically
stagnated or reversed.® An important illustration of this retrenchment was
the hijab campaign launched by Hamas in 1989 which resulted in the
imposition of head scarves on all women in Gaza. The traditionalists
portrayed wearing of the hijab as a sign of political commitment to the
intifada, cultural struggle, and national heritage.’™ This is consistent with
the use of custom and religion as a bolstering force against the cultural and
psychological ravages of occupation. Women who refused to wear the scarf
were subjected to graffiti attacks and verbal attacks as well. Some men
threw stones at these women. This is ironic given that the stone had come
to symbolize the Palestinian struggle against the Israelis. In effect, use of
stones against such women was saying that they were the enemy, not a
Palestinian. There is a potential double meaning to the stoning as well since
stoning is a traditional Islamic punishment used against "loose" people who
may be adulterers or fornicators. These women were thus being regarded
as "vain, frivolous, or anti-nationalist."*"

The situation reached a crescendo when traditionalists threatened
two activist women who had only recently donned the hijab, telling them
that their heads were not completely covered. When one woman attempted
to protect herself by claiming possession of a knife, and began to unzip her
bag, the men retaliated. The group shouted that the women were
collaborators and had a tape recorder in the bag.*”? This is the ultimate
insult to a Palestinian nationalist, and invokes the most serious
consequences for the accused. Numerous alleged collaborators have been

8 Id. at 43,

3% HILTERMANN, supra note 321, at 193, See generally STRUM, supra note 117,

0 Rema Hammami, Women, the Hijab, and the Intifada, MIDDLE E. REP., May-Aug. 1990, at 25, 26.
M Id. at 26,

52 Id.
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killed by their fellow Palestinians on frequently unsubstantiated grounds.*™
Thus declaration of a potential collaborator by the crowd could have easily
resulted in the death of the women. The crowd chased the women and
grabbed the bag, but found no recorder. They subsequently dispersed.”™

An intifada justice committee’ tried the three men who had
instigated the incident and sentenced them to pay a fine of 3000 JD ($4500)
to the women and their families.””® The next UNLU communique (bayan)
condemned "attacks by radical groups on Palestinian women in Jerusalem,
Hebron and Gaza."*” An appendix attached to the communique elaborated
on the role of women in the intifada:

Woman as we perceive her, besides being a mother,
daughter, sister or wife, is an effective human being and
full citizen with all rights and responsibilities . . .

We specify the following points:

1) We are against excessive vanity in personal dress and
use of cosmetics during these times. This is applied to the
same degree for men and women.

2) We believe that any dispute outside the purview of the
occupation and its various offices should be resolved and
settled in a democratic way with any suggestions offered in
the course of normal constructive discussion or advice.

3) We should value highly the role women have played in
our society during these times in achieving our national
goals and confronting the occupation and they should not
be punished without cause.

37 For more on the treatment of collaborators, see Wing, Decision-Making, supra note 14, at 139,
¥ Hammami, supra note 371, at 26,

375 Such committees have been formed to take the place of the Israeli administered legal regime, which
has no legitimacy with the Palestinian community. See Wing, Decision-Making, supra note 14, at 121,

% Hammami, supra note 371, at 27.
7 Communique No. 43, cited in id.
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4) The phenomenon of harassing women contradicts the
traditions and norms of our society as well as our accepted
attitudes about women. At the same time it denigrates the
patriotism and humanity of each female citizen.

5) Nobody has the right to accost women and girls in the
street on the basis of their dress or the absence of a
headscarf.

6) The Unified National Leadership will chase these
hooligans and will stop such immature and unpatriotic
actions, especially when it is found that many such
hooligans consistently engage in their own suspicious
activities.*™

This appendix provides a snapshot of the intertwining of custom,
religion, and rights during the intifada. The preamble clearly establishes
that women are entitled to the full array of human rights. It does not limit
itself to the public arena as did the Palestinian Declaration of
Independence.’™ While the hijab is not required to be worn under sec. 6,
modest dress that comports with custom and religion is still implied by sec.
1. Sec. 4 clearly states that harassment of women does not comport with
Palestinian legal and social norms. What it does not state is that social
custom does permit harassment, whistling, and ogling of women who are
not modest in dress. Thus one counter interpretation of the appendix is that
it does implicitly authorize harassment of women who are excessively vain
in dress.

Patriotic graffiti appeared soon after, proclaiming "[t]hose caught
throwing stones [at women] will be treated as collaborators."® In a
demonstration of the legitimacy and penetrative ability of UNLU rules, the
atmosphere changed dramatically in a few days "and women without head-
scarves no longer felt so threatened. Few men dared tell a woman to cover

MId. at 27.
¥ Id.
.
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her head, and those who did could be accused of considering themselves
greater than the unified leadership."*!

Nevertheless, it has proven impossible to eradicate traditionalist
tendencies. Despite the warning by the UNLU to permit women flexibility
in their dress or face sanctions, no action was taken to enforce the
provisions in the appendix of bayan no. 43. Thus, in February 1990,
fundamentalists felt unconstrained to renew the hijab campaign, and
attempted to impose the jilbaab (full length dress) as well.*® Hamas
activists have continued to patrol the Gaza streets looking for inappropri-
ately attired women and dousing them with vegetable dye as punishment.?®
In March 1993, informants told me that women had been attacked with
acid. Many secular women told me that they dared not leave the house
without the headscarf. One elite woman refuses to leave her family
compound because she did not want to wear the hijab. The only women I
saw without scarves were Christian.*® In addition to the Gazans, women in
parts of the West Bank feared being attacked with stones and pelted with
fruit as well.*®* The UNLU and other nationalists have been clearly unable
or perhaps unwilling to counter the growing fundamentalist tendency.*®
Feminists have tried to justify the inability of the UNLU to defeat the
fundamentalist forces by stressing the ongoing theme of not wanting to
create internal differences while fighting the occupation.’® Once again,
however, it is the rights of women which are sacrificed to accomodate
nationalist aims, including the continued existence of restrictive customary
and religious norms.

The UNLU and justice committee’s handling of the Aijab campaign,
using both customs and new norms espousing women’s equality to resolve
a societal problem, has both positive and negative implications for women’s
status. On the beneficial side, the UNLU defined attacks on women as a

¥ I,

%2 4, at 28,

M Roy, supra note 21, at 65.

3 Interviews in Gaza, March 1993 (interview notes on file with author),

3% STRUM, supra note 117, at 222,

36 HILTERMANN, supra note 321, at 207,

% Interview with woman activist, in Ramallah (June 5, 1990), in HILTERMANN, supra note 321, at 204.
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political and social crime. On the detrimental side, "the sulha only feeds
into traditional conceptions of women by [involving] the women’s families
and treating the issue as a question of honor and the women not as political
individuals but as family property."**

In addition to the handling of the hijab, UNLU communiques
indicate support for the continuance of patriarchy.’® Participants in the
intifada are usually "our sons," "brother doctors,” "brother workers," or
"brother businessmen and grocers."* When bayanat mention women, it
is usually as among the people "who are suffering,"*' or as "mothers,"
rather than as women in their own right.** Some communiques exclude
women altogether, despite the ongoing activity of the women’s
committees.*”

A few bayanat depart from this marginalizing pattern. For example
Communiqué No. 5 called on "mothers, sisters, and daughters to work side
by side with their husbands, sons, and brothers."** In August 1988, the
UNLU reminded women’s committees that they had to "shoulder a special
responsibility in organizing sit-ins and other appropriate activities" in
solidarity with male and female prisoners.** Furthermore, the UNLU has
consistently recognized International Women’s Day. Each year of the
uprising the emphasis on this day has increased. In 1988, the UNLU merely
called for demonstrations on March 8 as part of its weekly schedule.’® The
following year the UNLU expanded its references to "salute the Palestinian
woman" and to declare its "admiration for her heroism in the national

¥ Hammani, supre note 371, at 27.
3% Id. at 201.

3% UNLU Communiques Nos. 3, 9, and 23, reprinted in Hiltermann, supra note 340, at 53-54. See
aiso UNLU Communiques Nos. 1 and 14, reprinted in INTIFADA: THE PALESTINIAN UPRISING, supra
note 14, at 328, 347,

3! UNLU Communique No. 24, reprinted in Id. at 377,

¥ Communiques Nos. 8, 29, and 53, in Hiltermann, supra note 340, at 54.
¥ UNLU Communique No. 21 cited in HILTERMANN, supra note 321, at 20.
3% HILTERMANN, supra note 321, at 201,

3% UNLU Communique No. 23, reprinted in INTIFADA: THE PALESTINIAN UPRISING, supra note 14, at
372.

3% Hiltermann, The Women's Movement, supra note 340, at 54,
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struggle. " The UNLU also urged "strengthening the unity of the women’s
movement in the State of Palestine within the framework of the Unified
Women’s Council. "*®

PLO leadership outside of the Occupied Territories has also issued
documents that can be interpreted as restrictive of women’s rights. As
previously discussed, the Palestinian Declaration of Independence states that
"[glovernance will be based on principles of social justice, equality, and
nondiscrimination in public rights on grounds of race, religion, color or
sex."* The problem here appears to be that the call for equality is limited
to the public sphere, maintaining the dichotomy between private and public
realms that the Women’s Convention seeks to destroy. Thus change in
personal status matters most impacted by religion and custom is apparently
not contemplated.

The Declaration later "render[s] special tribute to the brave
Palestinian woman, guardian of sustenance and life, keeper of our people’s
perennial flame."*® Professor Hiltermann interprets the Declaration to
mean that "the only roles assigned to women in the new state are to protect,
preserve, and procreate."*® A preferable interpretation might be that
women are free to participate in public life and obtain the public, civil and
political rights in addition to, but not instead of their traditional roles.

Women activists continue to express concern about how to solidify
and expand the few gains in women’s status that have been achieved during
the intifada, so as to prevent the Algerian experience from being replicated
in the Occupied Territories.*” Many women want to be active participants

¥ Id.

.

¥ PNC Declaration, supra note 4.

0 Id.

“0! HILTERMANN, supra note 321, at 202,

%2 See id. at 198; The newsletter of the Union of Palestine Working Women’s Committees
{Communist Party) also raised this concern. The Intifada and the Role of Palestine Women, VOICE OF
WOMEN, Sept. 1989, at 1, cited in Hiltermann, The Women's Movement, supra note 340, at 55.
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in developing legislation and a constitution, which will promote equality.®
It is unclear whether any women are members of the High Legal
Commission, but is Chair, Dr. Al-Qasem did meet with women’s groups
on his visit to Palestine to discuss the draft Basic Law.**

Additionally, Professor Hanan Ashrawi has said that "there is an
urgent and concentrated need to crystallize a feminist perspective and
ideology."*® Yet female Palestinian academics expressed great frustration
to me concerning their inability to get scholarly, financial, or emotional
support from their male colleagues when attempting to write on feminist
issues.* The political outlook is somewhat unclear. Heightened economic
and political problems in the future make it less likely that concerned
women'’s rights supporters will be able to vigorously pursue a separate
feminist agenda.

The stagnation and decline in women’s participation in the intifada
is further evidence of fundamentalism’s increasing power. Reinforcement
of the family unit and the role of maternity has occurred to the detriment
of female political organization. It appears that there are increased
pressures on women to assume a more traditional lifestyle. The number of
early marriages is increasing, and the average age of marriage has dropped
from 21 to 17.*" There have also been both incessant attacks on
coeducation and calls for gender segregation,*®

The women’s movement continues to have the "inability to bring a
balance between the national conflict needs on the one hand, and needs of
women stemming from their class oppression and their oppression as
women by a patriarchal system of social organization on the other."*” With

43 March 1989 editorial of Federation of Palestinian Women’s Action Committees (DFLP), cited in
Hiltermann, The Women's Movement, supra note 340, at 55. This is the position of three progressive
women’s groups, not Faiah.

“4 Al-Qasem Conversation, supra note 29.

5 WARNOCK, supra note 162, at 188, For a feminist perspective from an American Jewish author, see
YOUNG, supra note 323.

4% Interviews in the West Bank and Egypt, March 1993 (interview notes on file with author).

47 Khalife, supra note 19 .

4% Tamari, supra note 355, at 17,

“* Giacaman, supra note 337, at 141,
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respect to the future role of Palestinian women, President Yasser Arafat has
stated they will not suffer the fate of the Algerian women because
Palestinian women have a higher rate of education which enables them to
obtain professional positions.® He noted that there were 37 female
members in the 301 member Palestine National Council, a percentage that
compares favorably to developed nations.*’ "I would say that in the new
state fermnale representation in parliament and official jobs will (be
comparable) to the most advanced nations in the world. "*? While admirable
in the Middle Eastern context, this statement does not address the
private/public dichotomy in the Declaration of Independence. While some
Palestinian women may certainly want to participate in the public spheres,
some will certainly also be concerned with the private sphere where they
spend the majority of their lives.

In conclusion, it appears that while social change has taken place
in the nature of customary and religious norms in the women'’s rights area
during the infifada, there has been retrenchment due to fundamentalist
pressures as well. There is the need to determine the full scope of legal
extension and penetration of the changes that have occurred in order to
evaluate the nature of future modifications needed. Legal extension is the
social reach of the law, how society defines and differentiates what is legal
from what is non-legal, i.e. that which is left to custom, tradition, religion,
informal negotiation, social convention, peer and familial influence.*” Legal
penetration is the social grasp of the law, the degree to which the system
actually penetrates and controls social life.** Often what the legal system
proposes to effect and what it actually does may be entirely different. As
an example, the United States legally prohibits: prostitution; drug use;
smoking and drinking by minors; and not wearing seatbelts. Yet all these
activities exist and flourish to varying degrees depending on the law’s
penetrative ability. An evaluation of the situation in the Palestinian
community is especially complicated, since much of the Ilegal

1 YOUNG, supra note 323, at 49.
411 Id
412 Id

413 BARTON, supra note 195, at 2. For example, in the U.S., we do not legally prohibit premarital sex
{except with minors). We permit religion, the family, and social convention to regulate such behavior.

414 Id.
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decisionmaking is based on customary and religious law that involve
informal negotiation and settlement. These are elements that other societies
might consider outside the legal system altogether. The potential extension
of the legal decisionmaking is limited by the existence of: the military
occupation which criminalizes participation in any aspect of the intifada;
imposed legal traditions and court systems; and Palestinian inability at this
juncture to totally control the prior two limitations. Due to the denial of
freedom of the press by the Israelis, need for secrecy, and difficulty in
conducting research, it is impossible to know how far the new process
actually penetrates into the society. I would speculate that it penetrates to
a far greater extent than the Israelis or even the Palestinians may realize.
The very fact that compliance was high in the pre-Gulf war period, may
provide some indication of penetration at that time. On the other hand, it
is possible that the compliance with the new rules was and is very sporadic,
due to its embryonic nature and inability to publicly evolve and flourish.
Thus, its penetrative ability may be quite limited at present.
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PART V: CON CLUSION

This article has argued that Palestinian civil society possesses a
number of important features that will both be assets and impediments in
the long struggle ahead to achieve democracy through constitutionalism.
Decisionmakers must take account of these factors when designing
constitutional structures. Utilizing a case study of women'’s rights, the
paper illustrates the interplay between such characteristics as: the high level
of education; degree of political pluralization; communitarian/hierarchial
society; distrust of authority; and the multilayered legal regime. This article
has confronted the question of how Palestinian custom and Islamic religious
practices working separately and in conjunction, can be modified to advance
the constitutional legal status of women, a professed goal of the Palestinian
national movement.

Although there are many possible ways to justify progressive
constitutional reforms, this article analyzed three interrelated options. First,
there is the reinterpretation of Islamic doctrine as proposed by nation states
and Islamic and feminist scholars. This approach involves tinkering or
following law reform, leaving intact the basic patriarchial structure of the
law. This approach is useful because where religious tradition and custom
coincide in their support for a given social order, it is extremely difficult
to mount successful confrontations to entrenched patterns of discrimination,
until there is further social evolution.*® Although leading law reform can

43 Mayer, supra note 106, at 1035.
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be instituted de jure, societal perceptions must change before de facto
equality for women can be achieved.*®

A second approach to justifying the equalizing of the status of
women is through the implementation of international human rights norms,
The critical problem here with the adoption of the leading law reform
technique is that it is difficult to ensure de facto obedience from the existing
legal actors who may oppose reform. The constitutions of most Islamic
countries have clauses forbidding discrimination on the basis of gender, and
many have signed international human rights treaties guaranteeing the
same.*” But complying with these norms in the face of traditionalist
challenges is the dilemma facing most countries. Thus the Palestinian State
must play a critical role in ensuring the enforcement of egalitarian
legislation through all stratas of society. For example, Palestine must not
only publish a new family code, but enforce it.

The third approach to justify ameliorating women’s legal status is
a Palestinian-centric emphasis on following the social reforms brought about
by the intifada. Ultimately, legal change will only be successful if societal
change is taking place as well. Since this is the Palestinian case to a certain
degree, there is some cause for optimism about the success of proposed
reforms. This optimism must be tempered by the fact that traditionalist
forces will likely oppose most of the changes as inconsistent with Islamic
practice and custom.

Only time will tell if the Palestinian self-governing entity or future
independent state will be in the forefront of the Muslim world in adopting
and enforcing a democratic constitution. Hopefully, democratic
constitutionalism in Palestine will be accepted and become a tradition, habit,
and national attitude.

416 MERON, HUMAN RIGHTS LAW MAKING, supra note 242, at 55.

47 An-Na’im, supra note 81, at 289. For a chart noting the Muslim state signatories to the Civil and
Political Rights Convention and Economic, Social and Cultural Rights Conventions, see Amyn B. Sajoo,
Istam and Human Rights: Congruence or Dichotomy, 4 TEMP. INT'L & COMP. L.J. 23, 34 (1990).
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